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WASHINGTON REPORT 13-11: State Law Claims Against Independent Insurance Agents Not Preempted by 

ERISA.   

 

MARKET TREND:  Courts continue to recognize state law claims against independent insurance agents notwithstanding that 

such claims would otherwise be preempted by ERISA if made against the principal ERISA entities (i.e., the employer, the plan 

fiduciaries, and the plan.)       

 

SYNOPSIS:  An employer permitted an employee to elect and pay for life and accidental death benefits in excess of the plan and 

policy limits.  Upon the employee’s death, however, the insurance company paid benefits to the employee’s beneficiaries only up 

to the policy limits.  The employee’s beneficiaries filed suit to recoup the difference.  Although the District Court’s holding to 

limit the equitable remedies available under ERISA to a refund of premiums is inconsistent with the prior holdings in McCravy v. 

Metropolitan Life Insurance Co., and CIGNA Corp.  v. Amara, and therefore, probably wrong, the District Court’s discussion of 

the holding in Perkins v. Time Insurance Company serves as a reminder that regardless of the limitations that may apply to 

claims under ERISA, state law claims against independent insurance agents may not be preempted by ERISA because those 

claims do not affect the relations among the principal ERISA entities.           

 

TAKE AWAY: Independent insurance agents must be knowledgeable about the employer’s program and take precautions 

regarding representation and communication of coverage, eligibility, and other policy terms, as state law claims regarding 

misrepresentations of the policy terms are not preempted by ERISA and may result in significant damage awards. 
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OVERVIEW  

 

The recent case of Malbrough v. Kanawha Insurance Co. serves as a reminder of the potential for plaintiffs to assert state law 

claims against independent insurance agents placing group benefit plans, even though such claims would otherwise be 

preempted by the Employee Retirement Income Security Act of 1974 (“ERISA”) if they were made against the principal ERISA 

entities (i.e., the employer, the plan fiduciaries and the plan). 

 

CASE BACKGROUND  

 

This case arose out of the denial of life and accidental death benefits allegedly due to the plaintiffs as beneficiaries under a group 

term insurance plan (the “Plan”) offered by the defendant Gilchrist Construction Co., L.L.C. (“Employer”) and insured by 

Kanawha Insurance Company (“Insurer”), also a defendant, under a group insurance policy (the “Policy”). 

 

As plan administrator, Employer set up a website through which employees could elect insurance coverage.  The Plan and Policy 

specified that employees could purchase life and accidental death coverage in an amount up to five times basic annual earnings. 

In this case, the deceased employee had an annual salary of approximately $30,000, and consequently, he was eligible to elect a 

maximum of $150,000 of life and $150,000 of accidental death coverage ($300,000 of total coverage).  Nevertheless, an error in 

Employer's website permitted the employee to elect $350,000 of life and $350,000 of accidental death coverage ($700,000 

total).  Employer deducted the premiums for the $700,000 of coverage from the employee’s paycheck from the day he elected 

coverage until his death about a year later. 

 

After the employee's death, the plaintiffs filed claims as the beneficiaries under the Plan.  Insurer paid the plaintiffs $270,000 in 

benefits. Insurer refused to pay the full $700,000 of coverage which the employee had elected under the Plan because that 

amount exceeded the maximum coverage available to the employee under the Policy. 

  

The beneficiaries filed a lawsuit against Employer and Insurer to recoup the difference between what they were paid and what 

they would have been paid under the Plan based on the employee election, $430,000 (plus attorney's fees, legal interest, and any 

other legal remedies available).   The beneficiaries alleged that they were entitled to relief based on the doctrines of detrimental 

reliance and contract ratification.  The defendants removed the case to Federal District Court on the basis of federal question 

jurisdiction arising under ERISA.   

 

THE PLAINTIFFS’ STATE LAW CLAIMS 

 

The District Court held that the beneficiaries’ contract ratification and detrimental reliance claims under state law were 

completely preempted by ERISA and, therefore, the District Court was required to analyze the beneficiaries’ claims within the 

framework of remedies available under ERISA. 

 

Central to the District Court conclusion was its inquiry into whether the claims involve conduct by ERISA entities and whether 

the claims affect the relations among the principal ERISA entities, citing Perkins v. Time Insurance Co.  In Perkins, the plaintiff 

Harry Perkins (“Perkins”) was part owner of Modern Petroleum Technology (“MPT”) which sought to provide medical and 



death benefits to its employees and, at their option and expense, their dependents. Randall Davis, an independent insurance 

agent, solicited MPT for establishment of a group plan offered through a policy with Time Insurance Co. (“Time”).  Perkins, 

whose minor daughter had esotropia and mystagmus, congenital eye defects that cause crossing and quick, jerky movements of 

the eyes, informed Davis that his daughter would be requiring corrective surgery and inquired whether such would be covered 

under the terms of the proposed plan.  Davis assured him that his daughter’s condition would be covered under the plan because 

it would be considered a congenital defect rather than an excluded preexisting condition.  On the basis of these representations 

Perkins terminated his existing group benefit coverage, which had provided coverage for his daughter's condition, and had MPT 

adopt the new plan insured by Time.  Perkins proceeded with his daughter's eye surgery.  His claim for benefits, however, was 

denied by Time on the grounds that the eye problem was a preexisting condition excluded from the plan's coverage. 

 

Perkins sued Time and Davis in state court for tortious breach of contract, seeking compensatory and punitive damages. The case 

was removed to Federal District Court with defendants claiming that the MPT plan was regulated by ERISA.  The Federal District 

Court dismissed Perkins’ state law claims for tortious breach of contract against Time on the basis of ERISA preemption and 

dismissed Perkins’ state law claims against Davis on the basis that even if Time had breached its contract with Perkins, Davis, as 

the agent for a disclosed principal, Time, could not be held liable for that breach.  On appeal, the Federal Court of Appeals for the 

Fifth Circuit concluded that a claim that an insurance agent fraudulently induced an insured to surrender coverage under an 

existing policy in order to participate in an ERISA plan which did not provide the promised coverage, “relates to” that plan only 

indirectly.  Thus, a state law claim of that genre, which does not affect the relations among the principal ERISA entities (i.e., the 

employer, the plan fiduciaries and the plan), is not preempted by ERISA, and the claim against Davis could continue on as a state 

law claim in state court.   

 

SUMMARY AND NEXT STEPS 

 

In Malbrough, the ERISA preemption analysis relied upon by the District Court to dismiss the plaintiffs’ contract ratification and 

detrimental reliance claims under state law will not apply to preempt state law claims against independent insurance agents that 

make misleading or false representations regarding the terms of an insured program, including coverage and eligibility.  

Accordingly, independent insurance agents should: 

• Review and understand an employer’s existing program and policy terms; 

• Be knowledgeable of the proposed program and policy terms; 

• Research and memorialize information requested and provided; and 

• Have employers acknowledge their independent review and acceptance of the program and policy terms and documents. 

For more information about the topic discussed in this Washington Report, please contact Albert Gibbons at 

algibbons@algibbons.com 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

 



THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE USED, BY YOU 

FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE INTERNAL REVENUE 

SERVICE. 

 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning of 

the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING OF THE 

TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON THE PARTICULAR 

CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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